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Preface to the Fourth Edition 


In the nine years since the last edition, there have been 
significant changes to the Wisconsin Rules of Evidence and 
shifts in the case law that necessitate a revised edition. The 
increasing heft of past annual supplements alone, not to 
mention the convenience of readers, justified this undertaking. 
The new edition brings together the material from past annual 
supplements as well as important developments in 2016 and 
2017. Among the most significant are: 

e The supreme court's repeal of the Dead Man's statutes, 

discussed in light of Wis. Stats. 8 906.01; 

e Recent case law construing Wisconsin's “Daubert rule,” 

including Seifert v. Balink, the Wisconsin Supreme Court’s 

first case construing Wis. Stats. § 907.02; 

e The use of “CGI” (computer graphic imaging) as 

demonstrative evidence at trial; 

e The steady deluge of case law on other act and character 

evidence in criminal and civil litigation; 

e The always-confounding case law on the inadmissible 

bases for expert opinion testimony under Wis. Stats. § 

907.03, a rule critical to both civil and criminal litigation. 

Every chapter has been revised to account for new cases, 

changes in the rules, new doctrinal trends, and recent 
developments in litigation. Of special note, the commentary on 
expert opinion testimony has been completely revised because of 
the legislature’s adoption of the Daubert-reliability rule in 2011. 
This change affected both expert and lay opinion testimony in 
diverse and important ways. All published court of appeals and 
Wisconsin Supreme court case law on expert testimony is 
analyzed. 

The text builds on the approach of all previous editions: Each 
provision of the Wisconsin Rules of Evidence is analyzed in light 
of case law, legislative history, and practice trends. Pertinent 
cases are summarized and quoted when appropriate. The text 
also addresses important common law evidentiary doctrine, such 
as the impeachment rules for bias and defects in testimonial 
capacity, that are not subject to a particular rule. Finally, 
constitutional developments affecting evidence law, such as the 
Sixth Amendment confrontation right, are also analyzed. 

While the case law continues to grow, my steadfast 
commitment to keep this a one-volume treatise, useful at trial, 
remains resolute. For those issues requiring more depth, I have 
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“ pepe T earlier prefaces, my objective has always been to 
provide lawyers and judges with a succinct, accurate, and 


complete one-volume analysis of Wisconsin evidence law. This 
work has been improved by many who have written me with 
comments and suggestions as well pointed to the occasional 
(much-regretted) errors that inevitably remain. Your suggestions 
for improvements. (and corrections) to this volume are also 
warmly welcomed. 


Daniel D. Blinka 
pure] Law 
Marquette University Law School 
May 2017 dcr 


A Note on Citations 


For the reader's convenience, especi i 
For th : ciall 
this edition has added links to "men re Mo As ME 


itate research. The reader will 


/ 


191 


_ Sprinkled throughout the text for the lawyer looking to launch © 


rect. reso V 


) 
gue ni Bolshoi YIR mwg ceed ewm bravium one Bide 


voi n ü Sr) ot gasi 


GIDEONI iD 9 . wit + ERA > » 
3 . eye 4 
Preface to the Third Edition — 
Since the second edition appeared in 2001, Wisconsin courts 
have published over 200 cases on a wide array of evidentiary 
issues. There have also been significant changes to the text of 
the Wisconsin Rules of Evidence. Although the annual figs 
supplements have taken up all but the most recent ^ 
developments, the complexity and importance of some iei 


with the increasing bulk of the supplements themselves signale 
the need for a third edition. 


The third edition follows the basic format of its predecessors. 
Each provision of the Wisconsin Rules of Evidence is analyzed 
and discussed. Legislative history and case law construction are 
addressed. Pertinent authority is cited; where helpful, case law 
is summarized or quoted. In the interest of completeness; vital 
evidentiary doctrines that are not subject to particular rules, for 
example, bias impeachment, are discussed as well. Since the 
Wisconsin rules are based on the Federal Rules of Evidence, also 


discussed are similarities and differences between state and 
federal law. 


All chapters have been extensively revised in light of recent 
authority. Several chapters, including the all-important 
discussion of expert evidence in Chapter 907, have been 
completely rewritten in response to doctrinal developments. Of 
special note is Wisconsin's steadfast refusal to follow federal 
authority on expert evidence, which compels trial judges to 
determine the reliability of methods, tests, and principles on 
which expert opinion testimony is predicated (the 
Daubert-Kuhmo Tire rule, now calcified in Fed. R. Evid. 702). 
Also discussed is the sea change in doctrine relating to the 
Prosecution’s use of hearsay and the Sixth Amendment 
confrontation right, which affects nearly every criminal trial. 

I have cut and pared material to ensure that this remains a 
one volume treatise. Trial judges and trial lawyers have scant 
use for a multi-volume work in the courtroom. Excellent 
multi-volume works explore the nuances of federal evidence law, 
especially the volumes of Federal Practice and Procedure: 
Evidence by Professor Kenneth W. Graham, Jr. (main author) 
and the Handbook of Federal Evidence by Professor Michael 

“am, not to mention the venerable treatise McCormick on — - 
vidence. Citations to these works, and many more, are - 


er or his research. 


ES ue 


" iud 
Fr Mz FC - 


XT 


ts are many and have been Partially 
he first and second editions, Dean Jo, 


10 
evidence law. My Special thanks to Dave H 
ffice of J udicia] Education for the Directo 


n 
complete one-volume explication of Wisconsin 

questions, comments, and (yes) criticisms ar 
appreciated. 


Daniel D. Blinka 
Professor of Law 
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Preface to the Second Edition 


In the ten years since the first edition of this book appeared, 

Wisconsin's evidence law has steadily evolved and changed. Most 
importantly, it has continued to diverge from the Federal Rules 
of Evidence, on which the Wisconsin Rules of Evidence were 
originally based. For that reason alone, a text devoted to 
Wisconsin law is all the more necessary. In many respects, 
Wisconsin and federal evidence law are now markedly different. 
One salient example is the admissibility of expert evidence. 
Wisconsin's judges play a "limited gatekeeper role" which stands 
in marked contrast to their federal counterparts, who are 
charged with policing all forms of expert testimony for reliability 
in accordance with recently amended Federal Rules of Evidence 
702 and 703 (the Daubert/ Kumho Tire revisions). Wisconsin has 
also steadily resisted incursions to the rule generally prohibiting 
the use of character evidence to prove propensity. Although 
recent federal rule changes have opened the way to such 
evidence in child abuse and sexual assault cases (civil and 
criminal), Wisconsin has eschewed this direction. Indeed, the 
Wisconsin Supreme Court reaffirmed its traditionally cautious 
approach to “other acts" evidence in its thoughtful, well-reasoned 
decision in State v. Sullivan (which also happens to rely on the 
first edition of this treatise). 

This edition, like the first, analyzes each provision of the 
Wisconsin Rules of Evidence. All pertinent authority is discussed 
and cited. Each section has been revised and many rewritten to 
incorporate changes brought about by rule amendments and 
case law through January 2001. The commentary not only 
attempts to describe the rules and their underlying policies, but 
also offers some insight into how the rule operates in the trial 
environment. Finally, the commentary addresses significant 
differences between the Wisconsin rules and the Federal Rules 
of Evidence. 

Although the entire text was revised, several changes are 
especially noteworthy. They include: 


e A complete revision of the commentary on character, other 
act, d habit evidence in Chapter 904. In articular, 
88 404.5 and 404.6 reassess this often murky doctrine in 
light of the Wisconsin Supreme Court's decision in State v. 
Sullivan, which governs both civil and criminal actions. In 


1 State v, Sullivan, 216 Wis.2d 768, 576 N.W.2d 30, 36 (1998). 
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verning "opinion testimony" has been completely 
Chapter 907. 


Rather than offer a piecemeal discussion of what is ar 
integrated body of law, I have chosen to divide Chapter 907 int A 
separate commentary on "lay opinion" and "expert opinion" ad d. 
emphasizes the interrelationship of rules governing witnesses 
qualifications, their opinions, and the bases on which such 
opinions may rest. A SN 
e Chapter 907 also features a separate section on revised 
Federal Rules 702 and 703 which reflect the direction t 
by Daubert/Kumho Tire. The revised federal rules are 
important in their own right and serve as a necessary —— 
backdrop for the development of Wisconsin law. p a 
I have been personally gratified that the first edition of this 
book proved useful to lawyers, trial judges, and appellate courts, 
The Supreme Court relied upon it in a number of significant 
decisions addressing evidence issues, including other act 
evidence,’expert evidence,*the rule of completeness,‘and 
presumptions.°The Court of Appeals has also cited and quoted 
from the first edition in decisions ranging from hearsay, 
character evidence, and expert testimony to impeaching 
witnesses. For the reader’ convenience, I have noted throughout 
the text when cases have relied upon the first edition of this 
treatise. 

There are many people ‘who contributed to this revised 
edition. Dean Howard Eisenberg and Associate Dean Shirley 
Wiegand are always supportive of my scholarship and teaching, 
My students constantly force me to rethink my understanding of 
fundamental concepts and strive to explain clearly their 
workings. I have also profited immensely by speaking at 
numerous conferences of lawyers and judges. In particular, I find 
it both a challenge and a privilege to address the Wisconsin 
judiciary about changes in the rules of evidence. Lastly, I thank 
my good friends Tom Hammer and Bob Donohoo who, long ago, 
suggested that I might be a better lawyer if I learned something 


about the rules of evidence. I just wish they had told me when to 
Stop. ' 


* See State v, Sullivan, discussed at § 404.5 of the text. . 

* State v, Watson, 227 Wis.2d 167, 595. N.W.2d 403 (1999). 
* State v. Eugenio, 219 Wis.2d 391, 579 N.W.2d 642 (1998). EE 
* Odd S.G. v. Carolyn S.-G., 194 Wis.2d 365, 533 N.W.2d 794 (1995), <. | 
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Preface to the First Edition 


The purpose of this work is to provide trial lawyers and 
judges with a clear statement of Wisconsin's evidence law in a 
one-volume text. Inevitably, a subject of this magnitude compels 
that a choice be made between the competing extremes of an 
encyclopedic treatise and a trial outline. I have chosen to steer a 
middle course. It is my hope that the text is sufficiently succinct 
and accessible for courtroom use yet complete enough to serve as 
a research tool for the judge or trial lawyer. 

Each provision of the Wisconsin Rules of Evidence has been 
analyzed in an effort to explain not just the requirements of the 
particular rule, but also to offer some insight into how the rule 
operates in the trial environment. The commentary in the text'is 
supported by more detailed footnotes which cite and discuss 
cases construing the rule or other pertinent authority. The 
drawback of a one-volume, rule-by-rule approach is that it may 
overlook the interplay of many evidentiary concepts. Wherever 
possible, I have striven to discuss this interrelationship, as for _ 
example, in the commentary on expert evidence in connection 
with W.S.A. 907.02. 

Every case citing the Wisconsin Rules of Evidence since 1974 
has been analyzed, and almost every one of them is cited in the 
notes where appropriate. In some instances, the courts have 
discussed important evidentiary concepts without citing Or 
discussing specific rules. This authority is also addressed in the 
text. Similarly, the statutes are sprinkled with evidentiary rules 
that are found outside the confines of Chapters 901 through 911. 
Where germane, they have also been incorporated into the text, 
although the scope of this work did not permit an extended 
analysis of these other provisions.' 

Since the enactment of the Wisconsin Rules of Evidence, the 
courts have attempted to interpret them in a manner consistent 
with the Federal Rules of Evidence. Indeed, one opinion 
proclaimed that this uniformity was “the overriding 
principle."This certainly makes sense, since the Wisconsin rules 
represent by and large the version of the federal rules first 
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ertinent federal authority. Given the substantial similarity - 
etween the Wisconsin and Federal Rules of Evidence, I have |. 
freely drawn on persuasive federal case law, especially in the | 
absence of state authority. Similarly, the notes of the Federal - 
Advisory Committee are discussed where they enhance one’s 
understanding of the rule. n 
In order to provide context and historical background, the — 
Judicial Council Notes to the 1974 rules are cited and quoted . 
where appropriate. The Notes were intended primarily to — 
provide a clear statement of the law of evidence às it'existed in 
Wisconsin in 1974 and how the provisions of the Wisconsin 
Rules of Evidence would alter this state of affairs.-In the ' 
intervening seventeen years the courts have filed hundreds of — 
cases construing the rules, Many of the Notes now serve only - 
the antiquarian interest of providing a snapshot of the law as it — 
existed in 1974. For this reason, the Notes are quoted where ~ 
they shed light on the meaning and scope of a particular rule, - 
but the Notes have not been reproduced in full. Xool12 v8 D 
In the preparation of this book, I was fortunate to receive 
research assistance from Jill Park, Helen Tvaruzka-Wasme 
James Maloney and John Burczyk. Dean Frank DeGuire ani 
Dean Jay Grenig of the Marquette University Law School helped 
ensure the timely completion of this project through their 
encouragement and provision for research assistance. I also wish 
to thank Marguerite Moeller and Sharon Ruhly, who were kind 
enough to review an earlier draft of the commentary o 
evidentiary objections and error on appeal. My friends and 
colleagues, Tom Hammer and Deborah Scheid, provided me with 
their valuable insights into criminal and civil litigation. Finally, 
I wish to thank Jim Lee of the West Publishing Company for his 
encouragement and support. All remaining errors, and 
penetrating insights, remain my own. ead d 2 
Normally, it is de rigueur to. claim, that. one's children 
provided some source of inspiration, insight and motivation. My 
children—Danny, Mike, Dave and Steve—played no such role. 
Their interest in this project consisted of wanting to: know Ain 
it would be done, wondering why this was taking me so long, 
how come I just didn't copy from some other book, what is 
hearsay anyway, won't it be boring without any pictures... «a i 
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$ 101.1 Scope of the Wisconsin Rules of Evidence 

The rules of evidence set forth in Wis. Stats. chs. 901 through 
911 apply in courts of record and the municipal courts in 
Wisconsin.’ Wis. Stats. $ 901.01 mandates that the rules govern 
all such judicial proceedings unless indicated otherwise in Wis. 
Stats. § 911.01 or Wis. Stats. 8 972.11^ The rule is substantively 
equivalent to Fed. R. Evid. 101. 


The supreme court adopted the Rules of Evidence by an order 
dated 5 June 1973. The rules became effective on 1 January 1974. 
For the most part the body of rules adopted by Wisconsin in 1973 
represented the version of the proposed Federal Rules of Evi- 


[Section 101.1] 


1 
Wis, S MTh i 
ooun, ia: Stata, $ 90101 Judicial of Bvid history of the Federal Rules 
itm s Note. Graham Pelei € at 21 Wright & 
is. Stats. . ure: Evi acti Proce- 
applicability of EL details the Evidence § 5006 (2d ed). 
various judicial pr evidence in Pract; Tight and Mi oe 
$ 1101.1, 1 Proceedings, S ractice a iller et al,, Federal 
jus » infra. Wis. Stats, § 972.1 ee § 5006 (24 nd Procedure, Evidence 
sconsin’s rape shield law. lis ed.), : 
§ 420.1, infra. 8W. See 


2 Puto and Pret et al., Federal 


(2d eq), edure, Evidence — 
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§ 101.1 


Despite their federal origins, the Wisconsin rules are state law. 
Wisconsin courts are not bound by federal case law construing 


even identical rule language The 


federal cases may be persuasive, 


but they are not controlling.’ The same holds for case law from 
the more than forty states that have also adopted the federal 


rules in some form 


iat j J 
Wisconsin’s rather rapid, onthusiastie embrace of the 


federal rules and the “sturm und 


which those same rules 


encountered in Congress explains S0me of the fore glarin, dif- 


ferences between the 


two bodies of rules. 


or example, in 


Wisconsin any prior inconsistent statement made by a witness 


may be used as substantive evidence as p 


rovided in the original 


federal rule, but Congress radically truncated the rule's reach in 
ways that have caused problems ever since (for federal courts). 
In addition, Congress jettisoned all of the proposed rules govern- 
ing privileges in Article V, opting: instead for a common law 
approach. By contrast, Wisconsin adopted (with some variations) 
the proposed rules on privileges that had been approved by the 
Supreme Court.® Since 1975, the Wisconsin and federal rules 
have diverged even further. Wisconsin, for example, has (wisely) 
chosen not to adopt the misguided provisions on. sexual miscon- 
duct evidence, Fed. R. Evid. 413 to 415.° In 2011 the U.S. 
Supreme Court “restyled” the Federal Rules of Evidence by re- 
writing nearly all the rules in Ways that promote clarity and 
conciseness without effecting substantive change. Wisconsin has 


yet to *restyle" its own rules." 

Although the focus of this text 1s on the Wisconsin Rules of Ev- 
idence pertinent differences between the Wisconsin rules and the 
federal rules are discussed. Moreover, not all evidence rules are 
sandwiched between Chs. 901 and 911 of thé statutes. It must be 
remembered that many other evidentiary provisions are sprinkled 


thri 


$F g, Deutsche Bank Nat. Trust 
Co. v. Olson, 2016 WI App 14, 132 
n.12, 366 Wis. 2d 720, 875 N.W.2d 649 


pur 2015) ag sae it 
was binding, court drew upon 
federal case law as p 


ve author- 


in. "ui; ee, records 
Wis. , $90 e, the 
hearsay n for records of regu- 


Finally, besides the Wisconsin 
911) and other related statutes, 


jut the statutes. Examples are noted in the margin." 
Rules of Evidence (Chs. 901 to 


many important facets of evi- 


PAs to the provisions of Fed. R. 
Evid. 413 and 414, see § 404.404, as to 
Fed, R, Evid, 415, see § 404.3. 


Gee Giannelli, Understanding 
Evidence § 104[C] (4" ed). 


Ngee, e.g, Wis. Stats, Ch, 885 
(Witnesses and Oral Testimony), Ch. 
887 (Depositions, Oaths and Affida- 
vits), Ch, 889 (Documentary and Ree- 
ord Evidence), Ch. 891 (Presumptions 
and Judicial Notice). 
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§ 102.1 Purpose and construction of the rules 
rules i 
and construction of the : 5 
Wis. Stats. § 901.02 articulates the purposes an the rules - 
of evidence and guides their construction. The rule c pi ae 
tively identical to Fed. R. Evid. 102. The objectives o evi 1 
rules, it declares, are the pursuit of “truth” in a “just” way. 
In construing the rules to reach these ends, trial courts are. 
consider the demands of “fairness,” “efficiency,” and the “ 
of evidence law, objectives that are not always easy to recone 
with the pursuit of truth and justice. This provision serves 
as a principle of construction for the Wisconsin Rules of Evidence, 
ps cds not an independent grant of discretion, at least to trial 
. m 
Since the inception of the Wisconsin and federal rules, an 
1:351 2M 
UY 


1, R9 (1973); amended 1.1981, c. 390, 8222) - 


§ 102.1 Purpose 


in complete harmony with this ] 
mental purpose [as recited in W b 
Stats. § 901.02]. On the other hand, à _ 
requirement that an erroneous E 
EK always stand, clearly flies inthe — 
Hoo, "ceriaining truth, ndum 


gr „See State v. Williq 


2d 677, 526 N,W.2d 144, 
Mmm ea 


the 
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VIDE? 


ant, recurring issue has been the relationship between the 
ind the common law of evidence, Neither the Wisconsin 
les nor the federal rules were intended to be a comprehensive 
ru ano code (unlike California's). So, what role does the com- 
evic jaw continue to play in the law of evidence? Commentators 
vm identified two problems. 
i rst, there is the "gap problem": What do we do when there is 
Wisconsin (or federal) rule on an evidentiary issue? Here, 
no, eral and Wisconsin courts have filled the “gaps” with common 
Be * For example, the Wisconsin and federal rules had no provi- 
sion on critical modes of impeachment, such as bias or defective 
testimonial capacity, a lacunae the courts readily filled with 
jongstanding common law practices. 
= Second, to what extent does the common law shape our 
understanding and application of the evidence rules? In general, 
Wisconsin courts interpret statutes and rules to give effect to the 
plain meaning of their language." And where the rules drink 
heavily from the well of the common law, as do the evidence 
rules, it is only appropriate for courts to look to the common law 
in construing their meaning. For a time the United States 
Supreme Court followed a *plain meaning" approach to the 
federal rules that gave short shrift to their common law anteced- 
ents, construing them like any statute. Nonetheless, in later 
cases the Court has been more welcoming of the common law. 
This is the better view. In general, the rules adopted prevailing 
common law practice and expressly indicated when and why it 
departed from them.® Wisconsin case law has discerned and 
embraced the common law background of the rules since the 
earliest cases in the 1970s.° 


$ 901.03 RULINGS ON EVIDENCE 
(1) Effect of erroneous ruling. Error may not be predicated 


import 
rules 8 


able does not serve this end."). 

See also Wright and Miller et 
al., Federal Practice and Procedure, 
Evidence § 6023 (2d ed.) (Rule 102 is 
not a procedural “wild card” that li- 
censes the overruling or ignoring of 
other specific rules), This view is con- 
sistent with the Judicial Council Com- 
mittee’s Note to Wis, Stats, § 901,01 
í yy ,5ection and [Wis, Stats, 
win Al should be read in connection 

7 every provision in this title to af- 


idle and growth in the law of evi- 


3 
... See Giannelli, Understandin 
Evidence $ 1,06 (4th ed,), : 


"See State ex rel. Kalal v, Circuit 
Court for Dane County, 2004 WI 58, 
1139, 271 Wis. 2d 633, 681 N.W.2d 110 
(2004) (outlining a *statutory mean- 
ing" approach), 


*Giannelli, Understanding 
Evidence $ 1.06 (4th ed.) (quoting 
authority) (citation omitted). 


*E,g,, Wis. Stats. $906.09 Judi- 
cial Council Committee's Note (*Wis- 
consin's practice which permits direct 
examination of the accused [or any 
witness] with respect to whether he 
has ever been convicted of crime [sic] 
and how many times remains un- 
changed,”), 


e 
D^ ears of recon 
cific ground hs 


(a) Objection. © mo 
; jection 0 :aption. 
yen ound at ; is one excludin 
: : 
from the co se the ruling made known 


apparent 0 Cá 
: of proof. 1n ‘dence Was yi 
(b) offe RA nce of the iy de the context within 
Midi "n offer or was apparent 
Jucge y ge may add an 


uestions were asked. : 4d 
Q) Record of offer and ds The J 
or further dM no a 

in which it W 1 

te ENS, The judge may direct the makin 
tion and answer form. 

(3) Hearing of jury. 

conducted, to the extent 


In jury cases, proceedings shą 


practicable, 50 ae to P QUU 
i idence from being suggested to the Jury Dy Fas 
ae d bee Pe tee ets or offers of proof or asking qui tic 
in the hearing of the jury. i a 

(4) Plain error. Nothing in this rule precludes taking no 
plain errors affecting substantial rights although they wer 
brought to the attention of the judge. IL 

(S.Ct, Order, 59 Wis.2d R1, R9 (1973); amended 1991 Act 32, 8 145) 
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§ 103.201 Counsel must object or move to strike 
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Ev 
fers of proof at trial. Objections must be timely and specific in or- 
der to preserve the appellant's right to have the error reviewed 
on appeal. Offers of proof must explain both the content of the 
yroffered evidence and articulate a theory of admissibility in or- 
der to preserve error relating to the exclusion of evidence, Not to 
be overlooked, proper objections and offers of proof also assist the 
trial courts in their evidentiary ruling. These requirements, along 
with matters relating to making the record and the presence of 
the jury, are discussed below. Wis. Stats. § 901.03 is substantially 

;dentical to Fed. R. Evid. 103. 

The decision to admit or exclude evidence is largely discretion- 
ary, depending on the issue. Interpretations of rule language 
(law) are subject to de novo review. Factual determinations are 
governed by the “clearly erroneous" standard. Application of the 
rule to the facts are governed by the abuse of discretion standard.’ 
Appellate courts will not find error where the trial judge properly 
exercised her discretion, regardless of whether the appellate court 
would have made the same ruling. The trial judge properly 
exercises her discretion when she bases the ruling *on the facts of 
record, the applicable law, and, using a demonstrable rational 
process, reach[es] a reasonable decision." Although the trial judge 
should articulate her reasoning process, in its absence the appel- 
late courts will nonetheless “search the record" for law, facts, and 
reasoning that support whatever ruling was made. That said, 
neither trial lawyers nor trial judges should neglect their respon- 

sibilities to make an adequate record.? 

Second, Wis. Stats. $ 901.03 also addresses the effect of eviden- 
tiary errors on appeal. Properly preserved errors are “harmless” 
where they do not affect the substantial rights of a party. Eviden- 
tiary errors that were “missed,” whether the miss is deemed a 
waiver or a forfeiture, may nevertheless be reviewed on appeal if 
they are found to be “plain error.” In this context, Wis. Stats. 
§ 901.03 must also be assessed in light of other statutes and 


[Section 103.1] 


.. See Giannelli, Understanding 
Evidence § 6,13 (4^ ed.), 

de Eg, State y, Manuel, 2005 WI 
75, 4 24, 281 Wis, 2d 554, 697 N.W.2d 
511 (2005) (“A trial court’s decision to 
admit evidence is discretionary, and 


this court will uphold that decision if 


urs MM a proper exercise of discre- 
Fe hen reviewing an evidentiary 
mes the question on appeal is not 
aM rà this court, ruling initially on 
x admissibility of the evidence, 

ould have permitted it to come in, 


but whether the trial court exercised 
its discretion in accordance with ac- 
cepted legal standards and in accor- 
dance with the facts of record” A 
proper exercise of discretion requires 
that the trial court rely on facts of rec- 
ord, the applicable law, and, using a 
demonstrable rational process, reach a 
reasonable decision. If a trial court 
fails to adequately set forth its reason- 
ing in reaching à discretionary deci- 
sion, we will search the record for 
reasons to sustain that decision.") 
(citations omitted). 


ci 
MAT 
§ 103.1 a ed” 1 ju 
: anting of PE «4, fa 
rules governing te ve harmless eT, ^ and a 
appeal. With respect and 0 issions ; p Aat 
Stats. § 805.18 (Mistakes 87. actions. dors t ^ pr 
applies in both crimin and o^ should b ead along ws AE 
visions in Wis. Stats § HUM ds in Wis: Stats. $ 751.06 and me the 
discretionary reversal st ar d (2) n 
Stats. § 752.35." it Ope $ 
$ 103.2 Objections at trial . ction must be ma pe on 
The general rule is that a propanoa aa in order to ha poo a 
the record in a timely SALA 1.' The rationale behind the ilur 
alleged error reviewed on appea- fa Lo 
is two-fold: des. tu 
First, it is the role of an appellate court to core Mo mada ; gard 
the trial court, not to rule on matters never consi derer y the trie Tt als 
court, Second, requiring objections at trial allows the ju ve 
opportunity to correct or to avoid errors, | J odi 
ficient judicial administration and eliminating mí n 
S 
' a 
3State v. Jackson, 2014 WI 4, acter evidence under § 904,04, the Mus 
144, 352 Wis. 2d 249, 841 N.W.2d 7901 lacked the necessary foundation tion: 
(2014) (no new trial because of an er- habit evidence under § 904.06, oi BE 
roneous exercise of judgment ìf the er- unfairly prejudicial under a § 90 
ror was harmless; harmlessness is a balancing analysis: “In short, by appe 
de novo determination). See State v. ing to object to the admission of able- 
Dyess, 124 Wis. 2d 525, 547, 370 evidence in question, or to req : exan 
EM m. 23-34 (1985); Heggy v. court to limit its consideration of the. effec 
i mer a Wis. 2d 186,456 N.W.2d evidence in some way, Atkinson 
A . App. 1990). fectively waived his claim that 2d6 
D er Y Lucky, 158 Wi court improperly considered it. At jos 
Orem oli e tac M rs EP appellate argument rests enti id 
M n of the scope of the en evidentiary rules that he fai evi 
posti ad em statutes and the to the trial court's attention. mat 
aet fa indi fous observed that result, there is no basis in the pre wer 
RUNI (he Power to review cor du record to support a reversal ofthe Wis 
Bt adanan b ot mor court's decision,"; Estate of Neun fen 
substantial rights pre afons él pea v. Neumann, 2001 WI me} 
waiver 456 NW2d at BOC ck °F 821 (Ct App. SO Oe err 
[Section 103.2] o aciei to pp. 2001) (failure to o abs 
‘See Simpson v, S the expert’s Lind. qualificati tri 
494, 509, 266 N24 270, 206 Vine? he circumstantes e a ea obj 
"9 Bp st T; y 8) opinion ; à, i cQ 
WI App na TEN DES 2006 both amaa naed appella; i 
, 718 N.W.2d 118 (C is. 2d 2 : Y tu 
(civil action ered (Ct. App. 2006) 456 wer v. Luety, 156 Wi. 
that mother's a meet ghter alleged S -2d 797, 802 (1990). i 
y assaulted her; held orri sexu- Ju dicial also Wis, State, ) 
Waived his objection to « defendant al Council Commi 


EvipexcE —GENERAU PROVISIONS 


Objectio 


$ 103.2 


ns, then, not only preserve issues for appeal, they also 


educate the trial judge about the admissibility of evidence. Good 


trial j 


udges are always open to persuasion in the name of a just 


and fair determination. Appellate courts rarely consider issues 


that are 1 


xot first raised with the trial judge. 


A proper objection consists of four elementa: (1) counsel's state- 
ment must be in the form of an "objection" or a motion to strike; 
(2) the objection or motion to strike must appear "on the record"; 
(3) counsel's action must be timely; (4) counsel must recite the 
“articular ground for the objection or motion, unless it was ap- 
parent from the context. "These four elements are discussed below. 
The absence of an objection or motion to strike on the record, or a 
failure to assert the grounds in a timely or specific way, consti- 
tutes a “waiver” or “forfeiture” of any claimed error. This stan- 
dard applies to constitutional and nonconstitutional error alike.’ 
It also applies where counsel objects to questions propounded by 

jurors.‘ In civil cases, counsel must not only satisfy the four ele- 
ments required of proper objections, but must also raise the is- 
sues again in post-trial motions in order to preserve the record 
for appeal.5 More latitude is given when counsel objects to ques- 
tions asked by the judge under Wis. Stats. § 906.14. Such objec- 


appellate court, but is in part to en- 
able the counsel who is conducting the 
examination to avoid error and more 
effectually prove his case or defense”). 


5g g., State v. DeMars, 171 Wis. 
2d 666, 492 N.W.2d 642, 646 (Ct. App. 
1992) (defendant argued that hearsay 
evidence, indicating that other people 
matching the suspect’s description 
were in the area, was admissible under 
Wis. Stats. § 908.03(6); held that de- 
fendant's failure to raise this argu- 
ment at trial meant that there was no 
error, especially where defendant * 
abandoned” the line of questioning at 
trial after the judge sustained the 
objection). The court commented on 
counsel’s deficiencies in preserving the 
issue; 
_ The state’s objections were to the 
form of the questions, The trial court 
had no duty to assist DeMars in this 
defense by ascertaining under which 
particular hearsay exception evidence 
was sought to be admitted, The ques- 
tions were framed poorly, and they 
Were not followed up on, rephrased or 
clarified, No foundation was laid for 
getting a police report admitted. The 
Writer or writers of any reports were 


not called as witnesses. 

See also State v. Hanna, 163 
Wis. 2d 193, 471 N.W.2d 238, 242-43 
(Ct. App. 1991) (applying the criteria 
in Vollmer v, Luety, the court held that 
the defendant preserved both confron- 
tation and hearsay objections to cer- 
tain evidence; the court assessed the 
record as a whole in making this de- 
termination). 

‘State v. Darcy N.K., 218 Wis. 2d 
640, 581 N.W.2d 567, 576 (Ct. App. 
1998) (trial counsel's “failure to object 
to the juror questioning procedure in 
general, or to any specific questions or 
responses, and his failure to make an 
offer of proof, deprived the trial court 
of the opportunity to abandon the 
practice, revise its procedures, or 
other steps to reduce the possibility of 
prejudice resulting from anything that 
occurred during juror questioning of 
witnesses.”), ; 

5See J.K. v. Peters, 2011 WI App 
149, 1 25, 27, 337 Wis. 2d. 604, 808 
N.W.2d 141 (Ct. App. 2011) (civil ac- 
tion based on Peters’ sexual assault of 
a 12-year-old boy that occurred while 
Peters purportedly “counseled” the 
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$ 103.2 


tions may 5e 
the next availa 


ide the ju 
occur outsid 1 


although questio 
pretation of a rule) and fi 


ted utte 


purposes of the excl Pen 


courts will not upset 
less the trial judge a 
the rules to the facts. 
ers are reviewed under the S 


involving the power | / 
as appropriate during a tri 


victim; held that Peters waived any 
errors involved in the admission of 
expert testimony by failing to raise 
them in a post-trial motion despite 
proper and timely objections during 
trial; the rule applies in both bench 
and jury trials). 
*See the discussion at § 614.3. 


"See 8 103.1. E.g., State v. 
Jackson, 2014 WI 4, J 43, 352 Wis. 2d 
249, 841 N.W.2d 791 (2014) (* This 
court will not disturb a circuit court's 
decision to admit or exclude evidence 
unless the circuit court erroneously 
exercised its discretion.' Weborg v, 
Jenny, 2012 WI 67, q 41, 341 Wis. 24 
668, 816 N.W.2d 191 (2012) (citing 
State v. Ringer, 2010 WI 69, J 24, 326 
Wis. 2d 851, 785 N.W.2d 448 (2010). < 
circuit court erroneously exercises its 


of discretion standard 

which "highly deferential”, areal, 
‘ ee also State y, H ba 

Wis. 2d 1, 496 N.W.2 96 103 (Ct fa 

1992) (“In reviewing a trial court's Be 

cision on the admissibility of evid 

the question is Dot whether We Sed 


ee 
10 


: 1 S 
Evidence b s of law are rev! 


erroneous" standard (Rope hears 
gs admitting Or eX 
buses his or be 
7 Evidentiary - 
one ame standard.* j 


ing obje 
The procedures governing 
torne 
qo ene al? The rule 


WISCONSIN 


the question 
ae than n 


cluding evidence un- 
er discretion when. applyin, 

4 court commis i 
ulings by p: 

5 t understood as 
ctions are bes o 
to invoke the rules of evidence 
does not distinguish 

dui 
$i. a 
with the trial court's decision, but 
whether the trial court appropriate F 
exercised its discretion.”) (citation 
omitted). cd 
"State v. Lindberg, 175 Wis, 2d 
332, 500 N.W.2d 322, 325 (Ct. App. 
1993) (evidentiary determinations by 
a court commissioner or judge are 
reviewed under the same standard), _ 
+ 
*Macherey v. Home Ins. Co., 184 
Wis. 2d 1, 516 N.W.2d 434, 438 (Ct. 
App. 1994) (trial counsel's failure to. 
ject patently inad- 
missible evidence waived the issue); 


187 Wis. 
2d 441, 523 N.W. é kee 


€ during motions a 
ntimely), 2 
2 9e also 
Evidence, and the A 


pENCE—GENERAL PROVISIONS 
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§ 103.2 


the manifold reasons, good and bad, that might account 
nce of a proper objection. A failure to object may arise 


legitimate tactical considerations, poor judgment by counsel, 


from ; 
or sheer 1 
dence cours 
lawyers 


ascertain 1 
son, t 


gnorance. Trials are not final examinations in an evi- 


.< to make all conceivable objections, nor does Wis. Stats. 
< 901.03 force appellate courts to parse trial transcripts to 
S~ ts fidelity to all rules of evidence. Whatever the rea- 
he failure to object results in a “waiver” or “forfeiture” of 


the opportunity to have the error reviewed as a matter of right." 
Waivers and forfeitures Should be considered alongside the doc- 
irine of curative admissibility, discussed below. Although 
«vaiver” and “curative admissibility” are perhaps two sides of the 
same coin, they are distinct doctrines that feature their own lines 
of cases and are, to some degree, in tension with one another. 
Recent cases have emphasized a distinction between “waivers” 
and “forfeitures,” although at the end of the day the effect is 
much the same. A “waiver” is an intentional relinquishment or 
abandonment of a known right, especially a constitutional right, 
whereas a “forfeiture” is “the failure to make the timely assertion 
of a right.” Regardless of its denomination as a forfeiture or a 
waiver, the failure to make a timely objection to evidence means 
that the claimed error was not properly preserved for appeal and 
may not be appealed as a matter of right. Forfeitures may be as- 
sessed, however, under the plain error standard, discussed 


below.” 


In short, the rules of evidence are not a “blueprint” or guide for 
the conduct of trial, nor does the trial judge serve as chief of the 


cised before the judge is required to 
exclude the evidence.”). 


This may, however, be a perti- 
nent concern when assessing the fail- 
ure to object under other grounds for 
relief, such as plain error, ineffective 
assistance of counsel in criminal cases, 
or the courts’ power to grant a discre- 
Uonary reversal. See § 103.7. 
~ Estate of Kriefall v, Sizzler USA 
q ancbieo, Inc., 2011 WI App 101, 
14 995 Wis, 2d 151, 801 N.W.2d 781, 
20 aw Rep. Serv. 2d 819 (Ct. App. 
Wis ) decision affd, 2019 WI 70, 342 

2n 2d 29, 816 N.W.2d 853, 77 U.C.C, 
tu Serv. 2d 1007 (2012) (whether the 
tonis m was “a non-expert observa- 
Was an expert opinion," the party 
ba any objection by failing to 
on tina timely and specific manner 

3 “question-by question” basis); 


State v. Hansbrough, 2011 WI App 79, 
q| 28, 334 Wis. 2d 237, 799 N.W.2d 887, 
897 (Ct. App. 2011) (failure to object to 
investigator's hearsay testimony 
waived any error). - 

. "See State v. Saunders, 2011 WI 
App 156, 338 Wis. 2d 160, T 29 n.5, 
807 N.W.2d 679 (Ct. App. 2011). See 
also Williams v. Dieball, 724 F.3d 957, 
961 n.2 (7th Cir. 2013) (*forfeitures" 
are inadvertent and may be reviewed 
as plain error while *waivers" are 
intentional and not subject to appel- 
late review). 

'?Geo Estate of Kriefall v. Sizzler 
USA Franchise, Inc., 2011 WI App 101, 
4 40, 335 Wis. 2d 151, 801 N.W.2d 781, 
14 U.C.C. Rep. Serv. 2d 819 (Ct. App. 
2011), decision affd, 2012 WI 70, 342 
Wis. 2d 29, 816 N.W.2d 853, 77 U.C.C. 
Rep. Serv. 2d 1007 (2012), supra. 
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contains inadmissible evidence. es. First, they put 
These verbal devices serve two pna AER. 
judge on notice that counsel expects t». inan t 
"ter and is not offering (otherwise) mE yi APRS 
commentary. Second, counsel must usually follow inc 

tion, “I object," with a succinct statement of the groun 
objection or motion to strike. Finally, the alternative ph 
object” or “Objection, move to strike provide both the ju 
counsel with a brief, yet precious, opportunity to think abo i 
matter and articulate their position for the record. |) 1) 


§ 103.202 Objection or motion to strike must be on he 
record NEC 
All objections or motions to strike must appear on the m 
The supreme court has repeatedly admonished lawyer, 
Scd HE a record" at a later time. An 9 
made at a sidebar conference should b “ 
that time or at the first feasible MMC on teera 
‘Objections to evidence : 


made 
should be renewed'at trial v 


part of a motion. 
n the evidence is 
i x 


"See US. v. 
US. 196, 115 S. Ct. 
EE tta rose roD 115 S.Ct. at 8 
waivability" that appli ìon of Miller et 41 
rules; the ale hae to evidence ali 
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*During the dE observed: we 
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; uced. This facilitates the making of a more complete record 
introd ng the allegedly inadmissible evidence and eliminates any 
reg: pts about whether the position of the objecting party changed 
enin the trial.^ The courts are not, however, inflexible, and 
we do not encourage exercises in futility: 
A defendant who has raised a motion in limine generally preserves 
the right to appeal on the issue raised by the motion without objec- 
tion at trial... .. Thus, the purpose of a motion in limine is to min- 
imize chances that a jury will pay Special attention to certain evi- 
dence just because there was an objection at trial to its use’ 


This rule extends as well to motions in limine brought by the 
state and opposed by the defense." Although the issue arises pri- 


marily in criminal cases, the rule seems equally suited to civil 
litigation. Strategic waiver is discussed below. 


§ 103.208 Objection must be timely 

To be timely, an objection to a question must normally precede 
an answer by the witness. The difficulty of doing this cannot be 
gainsaid. Trials are unscripted, questions and answers 
extemporaneous. One never knows what might be next. The dura- 
tion between the end of a question and the witness’s response is 
usually brief, often scant seconds or less. For this reason trial 
judges often entertain objections that interrupt the first moments 
of the witness's testimony, but this latitude is entirely within the 
trial court’s discretion. Timeliness often reduces itself to whether 
opposing counsel waited to hear the answer before chiming in 
with an objection.’ 

There are situations in which the inadmissible answer comes 
in response to an unobjectionable question. For example, the 
direct examiner might ask simply, “What happened next?” and 
the witness responds with blatantly inadmissible hearsay. In 
such cases, an objection following (or during) the’ answer is 
permissible, along with a motion to strike and a request for an 
instruction that the jury disregard the testimony. In any event, . 
the objection should be made before opposing counsel asks the 
next question. 

Delayed objections and motions to strike are also appropriate 
ee eee 


2 *Barrera v. State, 99 Wis. 2d 269, him to the same arguments that he 
81, 298 N.W.2d 820, 825 (1980). made at the pretrial hearing on the 

521 40 v. Bergeron, 162 Wis. 2d admissibility of evidence. 

1991) N20 822, 324-25 (Ct. App. [Section 103309] 


4, 1 s i 
State v. Bust te, 201 Wis. E.g., State v. Veach, 2002 WI 
2d 562, 549 N.W.2d 746, 749 (Ct. App. 110, 1.97, 255 Wis, 2d 390, 648 N.W.2d 


1996), Although. the defendant ad- 447 (2002) (failure to object on hearsay 
appeal.) preserved the objection for grounds in a timely and specific man- 


the court of appeals restricted ner), $9 Yid oo satay Une) 
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204 The “specific ; 

§ ive nm Ubjectioh should state the specific ground ay T" 
tion or the motion to strike.’ The petty: tle ed erro 
necessarily turns upon the nature of t Pi E Z 
traditional view is that objecting counsel need ony o 
neric evidentiary rule" in dispute (e.g. "hearsay"). if 
rule numbers or the parsing of the rule’s technical langue 
not required.” The objection may sound in the form of the « 
tion (e.g., “calls for narrative) or a substantive evidentiar 
trine (e.g., hearsay). ra 

An objection to using the evidence for a particular p 
against a certain party should be assessed in light of Wis 
§ 901.06 (limited admissibility of evidence)? Perhaps the 
fective way of handling such objections is to have the pro, 
identify the purpose for which the evidence is being 


*State v. Hin ^ ; ; 
496 N.W.2d 720, 724 teat m vu ge ina timely and'gn 
nra x Us not object to the admis- Im 'N RE. Wastes 162 Wis. 2 
sion of a police report during trial but (failure to ades ata seer en 
a aad be fro imely fashion on hear- ri O a equately preservi 
the sudo pon ation grounds when ^ 4 or in admission of othe 
uM ju E orod tanend therexhibit ence); State v, Wolff, 171 Wi 
tions; ie ir ie pep during, delibera- via bab 498, 500 (Ct 
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basis for the objection. 


of the objection. 


^E.g., State v. Veach, 2002 WI 
110, 255 Wis. 2d 390, 648 N.W.2d 447 
(2002) (failure to object on hearsay 
grounds in a timely and specific man- 
ner); State v, Romero, 147 Wis. 2d 264, 
273, 432 N.W.2d 899, 903 (1988) (objec- 
tion to witness' answer as *nonrespon- 
sive" failed to properly preserve an 
objection running to “other crimes" ey- 
idence), 
L.M.S. v. Atkinson, 2006 WI App 
116, 11 29, 30, 294 Wis. 2d 553, 718 
N.W.2d 118 (Ct. App: 2006) (civil ac- 
tion where daughter alleged that 
mother's former boyfriend sexually as- 
saulted her; held that defendant 
waived his objection to “other act” evi- 
dence by failing to object at trial that 
the evidence was impermissible char- 
acter evidence under § 904,04, that it 
lacked the necessary foundation for 
habit evidence under § 904.06, or was 
unfairly prejudicial under a § 904.03 
balancing analysis: “In short, by fail- 
Ing to object to the admission of the 
evidence in question, or to request the 
court to limit its consideration of the 
evidence in some way, Atkinson ef- 
fectively waived his claim that the 
court improperly considered it. Atkin- 
80n's appellate argument rests entirely 


$ 103.204 


Where the proponent offers the evidence for a permissible 
purpose, the jury may be instructed accordingly at that time, as- 
suming a limiting instruction is requested, 

Often times a document or other exhibit may contain parts 
that are admissible and other parts that are not, Objections must 
state with particularity the part that is objectionable and the 


An objection preserves for appeal only the legal ground recited 
in the objection.* A general objection, such as the infamous “irrel- 
evant, incompetent and immaterial,” preserves at best an objec- 
tion to the relevancy of the evidence under Wis. Stats. § 904.01 
It preserves nothing else, including an objection sounding in the 
unfair prejudice engendered by the evidence under Wis. Stats. 
§ 904,03. A citation to the specific rule number is unnecessary, 
provided the words chosen direct the trial court’s attention to the 
ground with reasonable clarity." Wis. Stats. 8 901.03(1)(a) 
provides that the required specificity may be found in the context 


There is no litmus test for specificity given the variety of cir- 
cumstances that may arise. The general approach appears to be 


on evidentiary rules that he failed to 
call to the trial court's attention. As a 
result, there is no basis in the.present 
record to support a reversal of the trial 
court's decision."); State v. Givens, 217 
Wis. 2d 180, 580 N.W.2d 340, 346 n.4 
(Ct. App. 1998) (trial court properly 
admitted a prior consistent statement 
made by a testifying informant who 
recounted the defendant's *involve- 
ment with heroin"; since the defendant 
objected only on grounds of “hearsay,” 
he waived an objection to the “other 
acts” aspects of this proof by failing to 
raise the issue at trial); State v. Mayer, 
220 Wis. 2d 419, 583 N.W.2d 430, 434 
(Ct. App. 1998) (trial counsel's failure 
to articulate alternate grounds for 
objection to expert testimony waived 
any error). 


*Holmes v. State, 76 Wis. 2d 259, 
271, 251 N.W.2d 56, 62 (1977). 


*State v. Dyess, 124 Wis. 2d 525, 
535, 370 N.W.2d 222, 227-28 (1985) 
(failure to specifically refer to Wis. 
Stats. $ 903.03 was not fatal, where 
the context made it clear that defen- 
dant was objecting to the trial court's 
instruction on a presumption), — i 
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